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Plaintiff, the United States of America, by its undersigned attorneys, by the authority of

the Attorney General of the United States, and at the request of the Administrator of the United

States Environmental Protection Agency ("EPA"), and co-plaintiff the State of Utah, by its

undersigned attorneys, for and on behalf of the Utah Department of Environmental Quality

("UDEQ"), allege that:

NATURE OF ACTION

1. This is a civil action brought by the United States pursuant to Sections 106 and

107 of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980

("CERCLA"), as amended, 42 U.S.C. §§ 9606 and 9607, and by the State of Utah for claims,

related to those of the United States, pursuant to Section 107 of CERCLA, 42 U.S.C. § 9607, and

the Utah Hazardous Substances Mitigation Act ("Mitigation Act"), UCA Section 19-6-301 et

seq. or UCA Section 19-6-115 of the Utah Solid and HazardOus Waste Act ("Hazardous Waste

Act"), against Kennecott Utah Copper Corporation (defendant or "KUCC").

2. Plaintiffs’ claims relate to the environmental cleanup of contaminated

groundwater in Salt Lake County, Utah, being addressed as part of Operable Unit 2 ("OU2") of

the Kennecott South Zone Site. Specifically, this action concerns the "Zone A," also known as

the "acid plume" portion, of the groundwater contamination addressed by the applicable remedial

decision documents issued by EPA for OU2, with the concurrence of the State, pursuant to

CERCLA and the National Contingency Plan ("NCP"), 40 C.F.R. Part 300.

3. The United States seeks: (a) reimbursement of response costs incurred for

response actions in connection with the release or threatened release of hazardous substances

addressed by OU2, together with accrued interest; (b) the performance of response actions at the
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OU2 Site (as further described below); and (c) declaration of liability for future costs incurred by

the United States associated with response actions at OU2.

4. The State seeks a declaration of KUCC’s liability for costs that UDEQ may incur

in the future in overseeing KUCC’s performance of response actions pursuant to Section 107 of

CERCLA, 42 U.S.C. § 9607, and for the performance of environmental response actions at the

OU2 Site (as further described below) pursuant to the Mitigation Act or Hazardous Waste Act.

JURISDICTION AND VENUE

5. This Court has jurisdiction over this action and the parties hereto pursuant to

Sections 106, 107 and 113(b) of CERCLA, 42 U.S.C. §§ 9606, 9607 and 9613(b), and 28 U.S.C.

§§ 1331, 1345, and 1367.

6. Venue is proper in this judicial district pursuant to 28 U.S.C. § § 1391 (b) and

Section 113(b) of CERCLA, 42 U.S.C. § 9613(b), because the OU2 Site is located, the defendant

resides, and.the release(s) or threatened release(s) of hazardous substances which are the subject

of this action occurred in this judicial district.

DEFENDANT/PREDECESSORS-IN-INTEREST

7. Defendant KUCC is a corporation organized under the laws of Delaware and

rnnlntnin~ enro~ornte henctnnnrtore in Rnlt I nke C’ity l It.ah gl TC(~ ic aot’b~r,M,~r rn~n~ncr an_d................ . ...... ~ .........................., ..........................~j .........e, milling, ....

smelting ore in the Oquirrh Mountains south of the Great Salt Lake. KUCC’s operation

principally includes: (i) a large open pit copper mine (the "Bingham mine") and associated waste

rock dumps; (ii) a concentrator which processes ore from the Bingham pit; (iii) a smelter where

copper anodes are produced from copper concentrate; ,(iv) a refinery that produces copper

cathodes and precious metals including gold and silver; (v) a large tailings impoundment near the
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Great Salt Lake (the "North Tailings Facility") where tailings from the concentrator are slurried;

(vi) conveyance systems connecting all the preceding facilities; and (vii) miscellaneous and

ancillary facilities (historic, environmental response, or operation-related).

8. KUCC and its corporate predecessors have had extensive mining operations in the

historic Bingham Canyon mining district, which has now been subsumed into the Bingham mine,

since the beginning of the 20th century. The corporate history of KUCC is as follows.

9. Utah Copper Corporation ("Utah Copper") was first incorporated in Colorado in

1903 and reorganized in 1904 as a New Jersey corporation. In 1910 Boston Consolidated Mining

Company merged into Utah Copper Company.

10. Kennecott Copper Corporation ("Kennecott Copper NY") was incorporated in

New York in 1915 as a holding company for the Guggenheim family’s copper properties.

Kennecott Copper NY acquired 25% of Utah Copper stock on December 14, 1915, and increased

its holdings to 76% in April 1923, through a stock exchange. In 1936, Kennecott Copper NY

organized the Copper Corporation of Utah, which on November 9, 1936, acquired Utah Copper

by merger. Later that month Kennecott Copper NY acquired all of the remaining stock of Utah

Copper, making Utah Copper a wholly owned subsidiary of Kennecottt Copper NY.

11.    Utah Copper was dissolved in ! 946 and its assets were transferr_ed to Ke_nmecott

Copper NY. In 1947 the Utah Copper Division was officially organized as an operating division

of Kennecott Copper NY. The Utah Copper Division of Kennecott Copper NY continued Utah

Copper’s operations into the future even as the corporation’s name was changed, a merger

occurred, and the assets of the Utah Copper Division were transferred and assigned as follows.

a. Kennecott Copper NY’s name was changed to Kennecott Corporation in



1980.

b. Kennecott Copper NY, then known as Kennecott Corporation, merged

with a subsidiary of The Standard Oil Company of Ohio ("SOHIO") in 1981. As a result of the

merger Kennecott Copper NY, then known as Kennecott Corporation, became a wholly owned

subsidiary of SOHIO.

c. On December 17, 1986, another Kennecott Corporation was organized

under the laws of Delaware as a subsidiary of SOHIO ("Kennecott DE").

d. On December 31, 1986, Kennecott Copper NY, then known as Kennecott

Corporation, changed its name to Kennecott Mining Corporation.

e. On May 1, 1987, the Utah Copper Division’s Bingham Canyon assets

were transferred from Kennecott Copper NY, then known as Kennecott Mining Corporation, to

Kennecott DE. Kennecott DE assumed all liabilities of Kennecott Copper NY (then known as

Kennecott Mining Corporation) "which may have arisen or which may arise from the operation

of the Bingham Canyon open pit mine and related facilities."

f. On May 11, 1987, Kennecott Copper NY, then known as Kennecott

Mining Corporation, changed its name to Industrial Holdings Corporation.

Tho. ~riti~h Petroleum (2omnanv PI,C ("l~P"~ ac_a.uired SOHIO in 1987 and

formed BP Minerals America. Kennecott DE’s Utah Copper Division then became Kennecott

Utah Copper, an operating division of BP Minerals America.

15. RTZ Corporation PLC ("RTZ") purchased SOHIO’s mineral division, including

Kennecott Utah Copper, in 1989. The purchase was completed in a series of steps.

a. Usever, Inc. ("Usever") was incorporated in Delaware as a subsidiary of
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RTZ on March 7, 1989. Usever was to act as the parent of numerous subsidiary companies

which would receive various assets and stock from SOHIO. One such subsidiary was Gazelle

Corporation ("Gazelle"), also a Delaware corporation.

b. In June 1989, Kennecott DE transferred the Bingham Canyon real property

assets of Kennecott Utah Copper to SOHIO, Kennecott DE’s parent corporation. SOHIO then

assigned those real properties to Gazelle. The remaining Bingham Canyon assets, including real,

personal or mixed, tangible or intangible property, were conveyed directly from Kennecott DE to

Gazelle pursuant to a Comprehensive Bill of Sale dated June 30, 1989. Kennecott DE changed

its name to Service Station Holdings, Inc. on July 1, 1989.

c. On June30, 1989, Usever changed its name to Kennecott Corporation.

On that same day, Gazelle changed its name to Kennecott Utah Copper Corporation, which is the

named defendant in this action ("KUCC"). Gazelle is a wholly-owned subsidiary of Kennecott

Corporation, which in turn is a wholly-owned subsidiary of RTZ Corporation PLC.

SITE DESCRIPTION AND HISTORY

17. In 1986 the State filed a complaint in the United States District Court for the

District of Utah (Civil Action No. 86-C-0902G) seeking natural resource damages for injuries to

th~ orannttwntor irnnnlrorl hv roloneo~ nF hnTnrclnne substances from the past mining ,,~,o,-~t;,~,,~ ~,

or near the Bingham mine and the past diversion of the flow of Bingham Creek by KUCC or its

corporate predecessors. That action was resolved by a Consent Decree among the State and its

Trustee for the State’s natural resources, the Salt Lake County Water Conservancy District which

intervened in that action, and KUCC. The Consent Decree was approved and entered by the

Court on August 21, 1995 (the "NRD CD").
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18. In 1994 EPA proposed listing the Kennecott South Zone Site and the Kennecott

North Zone Site on the National Priorities List. The proposed listings were deferred to facilitate

a streamlined environmental investigation and cleanup. The Kennecott South Zone Site and

Kennecott North Zone Site were divided into 24 separate operable units consistent with program

principles of the National Contingency Plan ("NCP"), 40 C.F.R. Part 300.430(a).

19.    The Kennecott South Zone Site encompasses the historic Bingham Canyon

mining district, surrounding areas, and areas impacted by releases or threatened releases of

hazardous substances from mining operations in the area. Groundwater potentially impacted by

releases of hazardous substances from the past mining operations at or near the Bingham mine

and the past diversion of the flow of Bingham Creek was designated by EPA, with the

concurrence of the State, as OU2.

20. On December 13, 2000, EPA and UDEQ signed a Record of Decision ("ROD")

for cleanup of OU2. The ROD includes a responsiveness summary to the public comments.

Notice of the final plan was published in accordance with Section 117(b) of CERCLA, 42 U.S.C.

§ 9617(b). Subsequent to the ROD’s issuance, EPA has issued two Explanation of Significant

Differences ("ESD") in June 2003 and June 2007. The ROD, as modified by the ESDs, will be

referred to collectivelv as the "O112 ROD." The Ol ~2 ROD nr~vide~ the selected remedy fc~r

OU2.

21. The OU2 ROD describes two plumes of groundwater contamination. The two

plumes are referred to in the OU2 ROD as the Zone A and Zone B plumes, and which are also

known respectively as the "acid" and "sulfate" plumes.

22. The Zone A plume consists of the portion of the shallow aquifer contaminated by
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acid leachates from past leaching of the waste rock dumps and other contaminated waters from

the Bingham Canyon mining district. The Zone A plume emanates from an acidic core area

which is approximately two square miles in size, covering approximately 160 acres, and has

elevated levels of hazardous substances including lead, arsenic and cadmium (hereinafter referred

to as the "OU2 Site").

23. The OU2 ROD selected a long-term remedy for the Zone A plume, and Which is

the subject of this action.

FIRST CLAIM FOR RELIEF
(United States’ Claim under Section 107 of CERCLA)

24. Paragraphs 1 through 23 are realleged and incorporated herein by reference.

25. KUCC is a "person" within the meaning of Section 101(21) of CERCLA, 42

u.s.c. § 9601(al),

26. Section 107(a) of CERCLA, 42 U.S.C. § 9607(a) provides, in pertinent part:

(1) the owner and operator of a vessel or a facility,
(2) any person who at the time of disposal of any hazardous substance
owned or operated any facility at which such hazardous substances were
disposed of,...

shall be liable for-

(A) all costs of removal or remedia_! action incurred by the United
States Government or a State... not inconsistent with the national
contingency plan ....

27. KUCC, and one or more of its corporate predecessors, is within the class of

persons described in Section 107(a) of CERCLA, 42 U.S.C..§ 9607(a).

28. KUCC, and one or more of is corporate predecessors, is and/or was the owner

and/or operator of mines, waste rock dumps, or other mining facilities within or below Bingham
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Canyon.

29. One or more of the mines, waste rock dumps, or other mining facilities, or a

combination thereof, which KUCC owns and/or operates, or which one or more of its corporate

predecessors owned and/or operated, is a "facility" within the meaning of Sections 107(a) and

101(9) of CERCLA, 42 U.S.C. §§ 9607(a) and 9601(9).

30. KUCC, or one or more of its corporate predecessors, was the owner and/or

operator of a facility at the time of mine wastes containing lead, arsenic, and cadmium were

disposed.

31.    Lead, arsenic, and cadmium are "hazardous substances" within the meaning of

Section 101(14) of CERCLA, 42 U.S.C. § 9601(14), and are listed at 40 C.F.R. Part 302, Table

302.4 (1989).

32. Hazardous substances disposed of at and/or released from the facilities owned

and/or operated by KUCC, or one or more of its predecessors-in-interest, have come to be

located within the OU2 Site.

33. The OU2 Site is a "facility" within the meaning of Sections 107(a) and 101 (9) of

CERCLA, 42 U.S.C. §§ 9607(a) and 9601(9).

34.    There has been a "release" or a "threatened release" of a hazardous ~nh~tanee

within and/or from one or more of the "facilities," or a combination thereof, within the meaning

of Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

35. EPA conducted a "remedial action" as defined in Section 101 (24) of CERCLA,

42 U.S.C. § 9601(24), in response to the release or threat of release of hazardous substances at

the OU2 Site. The remedial action included overseeing and monitoring the work KUCC has
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performed and will perform in future at the OU2 Site under the OU2 ROD.

36.    The actions taken by the United States in connection with the OU2 Site constitute

"response" actions within the meaning of Section 101 (25) of CERCLA, 42 U.S.C. § 9601(25).

The United States has incurred at least $4 million of response costs in connection with such

actions. The response costs were incurred not inconsistent with the NCP.

37. Pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), KUCC is liable to

the United States for all response costs, incurred in performing the remedial actions as selected

by EPA in the OU2 ROD.

38. Pursuant to Section 113(g) of CERCLA, 42 U.S.C. § 9613(g), the Court should

enter a declaratory judgment that KUCC is liable for further response costs to be incurred by

EPA in connection with the OU2 Site.

SECOND CLAIM FOR RELIEF
(United States Claim under Section 106 of CERCLA)

39. Paragraphs 1 through 38 are realleged and incorporated herein by reference.

401 There is or may be an imminent and substantial endangerment to the public health

or welfare or the environment because of an actual or threatened release of hazardous substances

at or from the OU2 Site within the meaning of Section 106(a) of CERCLA, 42 U.S.C. § 9606(a).

41. To abate such danger or threat the Court should order KUCC to fully and timely

complete all remedial actions, including construction, operation, and maintenance, monitoring,

and reporting, and any other activities, as set forth in the OU2 ROD and in a work plan, to be

submitted by KUCC and approved by EPA with the concurrence of the State, for the

implementation of all such response actions and operation and maintenance activities specified in
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the OU2 ROD’.

THIRD CLAIM FOR RELIEF
(State’s Claim under Section 107 of CERCLA)

42.    Paragraphs 1 through 38 are realleged and incorporated herein by reference.

43. The State may incur future costs to oversee work by KUCC to implement the

OU2 ROD, to enforce KUCC’s obligations to complete the remedial action selected in the OU2

ROD, or for other activities which constitute "response actions" within the meaning of Section

101(25) of CERCLA, 42 U.S.C. § 9601(25).

44. Pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), KUCC will be

liable to the State for all its response costs incurred not inconsistent with the NCP which concern

or relate to the OU2 Site.

45.    There is an actual controversy between the State and KUCC regarding KUCC’s

future liability to reimburse the State for costs incurred by the State for those matters described

above.

46.    The Court should enter an order as to KUCC’s liability to the State under Section

107(a) of CERCLA, 42 U.S.C. § 9607(a).

FOURTH CLAIM FOR RELIEF
(State’s Claim under the Mitigation and Hazardous Waste Acts)

47. Paragraphs l through 38 are realleged and incorporated herein by reference.

48. There is or may be a "direct and immediate threat to public health or the

environment" by the release of hazardous materials at or from the OU2 Site within the meaning

of UCA Section 19-6-309 of the Mitigation Act, and there is or may be an "imminent and

substantial danger to health or the environment" for release of solid or hazardous waste within
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the meaning of UCA Section 19-6-115 of the Hazardous Waste Act.

49. There is an actual controversy between the State and KUCC regarding KUCC’s

future liability to take abatement action under the Mitigation and Hazardous Waste Acts.

50. The Court should enter an order as to KUCC’s liability to the State to abate such

threat by fully and timely completing all remedial actions, including construction, operation, and

maintenance, monitoring, and reporting, and any other activities for the implementation of all

such abatement actions and operation and maintenance activities necessary to comply with Utah

Code Annotated Section 19-6-309 and Utah Code Annotated Section 19-6-115.

PRAYER FOR RELIEF

WHEREFORE, plaintiffs the United States of America and the State of Utah pray that

this Court:

A.    Pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), enter judgment in

favor of the United States and against KUCC for response costs incurred by the United States in

connection with the OU2 Site in the amount of at least $5,000,000 ’together with prejudgment

interest and enforcement costs;

B.    Pursuant to Section 113(g) of CERCLA, enter a declaratory judgment that KUCC

it liable tn ~ho 1 lnltocl Slnt~ fnr filtnro rocpOnqo c-octq inellrrocl in oonnoot-lnn ~xrlth O119’

C.    Pursuant to Section 106(a) of CERCLA, 42 U.S.C. § 9606(a), grant the United

States affirmative injunctive relief requiring KUCC to abate the danger or threat associated with

the OU2 Site;

D.    Enter an order declaring that KUCC is liable for costs that the State may incur in

the future in overseeing response actions at the OU2 Site pursuant to Section 107 of CERCLA,
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42 U.S.C. § 9607;

E. Enter an order granting the State of Utah affirmative injunctive relief requiring

KUCC to perform actions pursuant to the Utah Hazardous Substances Mitigation Act, UCA

Section 19-6-301 et seq., or UCA Section 19-6-115 of the Utah Solid and Hazardous Waste Act;

and

F, Grant such other and further relief as the Court deems just and proper.

Respectfully submitted,

Acting Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice

                                             

Senior Counsel
Environmental Enforcement Section
United States Department of Justice
1961 Stout Street, 8th Floor
Denver, CO 80206
(303) 844- l 363 (PHONE)
(303) 844-1350 (FAX)
jerry.!.ellington@usdoj.gov
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